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I. RESPONSE TO APPELLANT’S STATEMENT OF FACTS

This action arises out of a slip and fall that plaintiff Michael Blankenship sustained on
October 14, 2005, during a Rascal Flatts concert at the Charleston Civic Center. Specifically,
plaintiff alleges that he was injured when he slipped on beer spilled at or near a “beer
booth™/concession stand. Plaintiff filed suit against the City of Charleston and Boston Culinary
Group, d/b/a Distiﬁctive Gourmet [“Boston Culinary Group™] alleging that thesc defendaﬁts
negligently operated beer concession stands during the concert.

| Boston Culinary Group, in tumn, joined Appellant Lakewood Swim Club, Inc. [hereinafter
“Lakewood” or “Appellant”] as a third-party defendant, on the basis that it was Lakewood that was
operating the su.bjeqt beer booth at the time of plaintiff’s fall and, pursuant to a purported confract
with Boston Culinary Group, Lakewood had agreed to indemnify Boston Culinary Group for claims
such as that asserted by plaintiff herein. Plaintiffs subsequently amended their Complaint to directly
asseﬁ acause of action against Lakewood, alleging that the swim club was negligent in its operation
of thé subject beer booth.

At the outset, it must be noted that Lakewood is not a party to the contract relative to
operation of the subject beer booth. Specifically, Boston Culinary Group entered into a contract with
the St. Albans High School Swim Team, pursuant to which the high school swim team agreed to
operate a concession stand on October 14, 2005, during the Rascal Flatts concert. See Non Profit
Group Agreement, attached hercto as Exhibit A. There is no contract between Boston Culinary
Group and Lakewood relative to the operation of any concession stand at the Civic Center.! The lack

of a contract between Boston Culinary Group and Lakewood is relevant to Evanston’s denial of

"The undersigned counsel requested from Boston Culinary Group any and all contracts between it and
Lakewood. Counsel for Boston Culinary Group responded that the only contract in existence relative to the October
14, 2005, concert is the contract between Boston Culinary Group and the St. Albans High Schoo! Swim Team.



coverage for the express indemnification claim asserted by Boston Culinary Group and was asserted
as a basis for denial.in the declination of coverage issued to Lakewood on J uly 30, 2007. Further,
the lack of a contract between Boston Culinary Group and Lakewood is relevant to contradict
Lakewood’s argument that it routinely operated concession stands such as this as part of its fund
raising activities.

During his deposition in this maiter, Tim Quinlan, Lakewood’s treasurer, provided testimony
regafding the subject contract. In that regard, he testified that those individuals who operated the
beer booth on October 14, 2005, did so in the name of Lakewood because thc booth could not be

-operated in the name of the actual party to-the contract, the St. Albans High School Swim Team,
inasmuch as the booth sold alcohol. See deposition of Tim Quinlan at 35-36, attached hereto as
Exhibit B. Significanily, Mr. Quinlan was asked whether Lakewood has a filing system relative to

.contracts that it enters into for fund raising activities. Mr. Quinlan responded that “[w]e don’t have
any of those types of contracts.” See Exhibit Bat41. Mr. Quinlan further testified that “[w]e don’t
do fund raisers very often with the exception of this, We haven’t done ény since then,” Id.
Notably, Jackie Berry, who was the St. Albans High School Swim Team Coordinator, suggested to
members of Lakewood that they operate the beer booth on October 14, 2005. Ms. Berry’.s son is a
member of fhe St. Albans High School Swim Team. See Exhibit A; Exhibit B at 58-59.

At the time of plaintiff’s accident, Lakewood was insured by Evanston pursuant to policy

number CL470100500-01. See policy attached hereto as Exhibit C? Lakewood subsequently

Mr. Quinlan was deposed prior to the joinder of Evanston as a party to this litigation.

* The Appellant has designated the entire record of the lower court. A complete copy of the entire Policy is
attached as an Exhibit to Evanston’s Memorandum of Law in Support of Motion for Summary Judgment. Due fo

page limit constraints, an abbreviated version of the Policy is attached hereto as Exhibit C.,
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sought coverage from Evanston for the claims asserted against it, arising out of plaintiff's slip and
fall,

The Evanston commercial general liability pblicy contains Endorsement M/E-217 (1 1/99),
which provides as follows:

SPECIFIED/DESIGNATED PREMISES/PROJ ECT LIMITATION
THIS ENDORSEMENT CHANGES THE POLICY.

Schedule
Premises:
LAKEWOOD DR.
ST ALBANS WV 25177
Project: _
PRIVATE SWIM CLUB

(Complete above if information different than that shown in the Declarations)

This insurance applies only to “bodily injury”, “property damage”, “personal injury”,
“advertising injury” and medical expenses arising out of:

1. The ownership, maintenance or use of the premises shown in the Schedule (or
Declarations); or

2. The project shown in the Schedule (or Declarations). (emphasis added.)

See Policy Endorsement M/E-217 (11/99), attached separately as Exhibit D.

Lakewood issued a denial of coverage, based upon West Virginia law and its policylanguage,
including’, but not limited to, the above-referenced Endorsement M/E-217 (11/99). Specifically,
amoﬁg the reasons set forth by Evanston for its denial, is that plaintiff’s alleged bodily injuries did
not arise out of the designated project — the private swim club — ag required by the clear, plain and

unambiguous language of the policy.



Thereafter, Lakewood filed a Fourth Party Complaint against Evanston, arising out of
Evanston’s denial of insurance coverage for the claims herein. Specifically, Lakewood sought a
declaration by the Circuit Court regarding Evanston’s duty to defend and indemnify Lakewood
relaﬁve to plaintiff’s slip and fall claim.

Inasmuch as the question of coverage under the Evanston policy is & question of law, and
there were no disputed material facts, both Lakewood and Evanston submitted their respective
Motions for Summary Judgment on the coverage issue. In its Motion for Summary Judgment,
Evanston asserted that there is no coverage for the claims against Lakewood, arising out of plaintiff’s
alleged slip and fall in beer during a country music concert, based on the clear, lpiain and
unambiguous policy language. Further, by putting forth the policy application completed by
Lakewood’s agent, Tim Quinlan, Evanston conclusively established that Lakewood had no
reasonable expectation of coverage for bodily injury allegedly arising out of Lakewood’s operation
of a beer concession stand at the Charlesion Civic Center during a country music concert.
Specifically, Mr. Quintan, acting on behalf of Lakewood, completed and signed an application for
the Evanston policy in 2005, which application was appended to Evanston’s Motion for Summary
Judgment. The contents of that application have not been disputed by Lakewood. Pursuant fo the
application, Iakewood made the following representations as to the scope and nature of the project
to bé insured:

a. The application specifically inquired whether any outside events were sponsored by
the swim club, to which Mr. Quinlan responded, “no.”

b. The application further inquired whether the swim club engaged in any special events
on or off the swim club premises, to which Mr. Quinlan again responded, “no.”



C. ‘Theapplication completed and signed by Tim Quinlan, on behalfof Lakewood Swim
Club, inquired whether there was a snack bar on the swim club premises, to which
Mr. Quinlan responded, “yes.”

d. Pursuant to the application, Mr. Quinlan, on behalfof Lakewood Swim Club, advised
Evanston Insurance Company that no alcohol was permitted around the pool.

See application, including “Swim and Racquet Club Supplement,” attached hereto as Exhibit E.

It must be noted that Lakewood failed to file a Response to Evanston’s Motion for Summary

Judgment. As such, Lakewood failed to provide the Circuit Court with any affidavits or other
evideﬁce to show that Lakewood’s agent misunderstood and/or 'misinterpreted the application
questions, or to otherwise dispute the contents of the application or to contend that the application
questions were ambiguous. Evanston’s position with regard to the information provided by _

Lakewood during the application process was unchallenged below.

Following a hearing on the parties’ cross Motions for Summary Judgment, Judge Stucky
requested that the parties submit proposed Orders, with findings of fact and conclusions of law. By
Order dated December 11, 2007, Judge Stucky granted Evanston’s Motion for Summary Judgment,
thereby dismissing the Fourth-Party Complaint in its entirety.

IL. RESPONSES TO ASSIGNMENTS OF ERROR
L. The Circuit Court was plainly correct in granting summary judgment in favor of
Evanston Insurance Company and against Lakewood Swim Club, thereby holding
that Evanston Insurance Company owed no duty to indemnify Lakewood Swim Club
relative to plaintiff’s slip and fall claim.
2. ‘The Circuit Court was plainly correct in granting summary judgment in favor of
Evanston Insurance Company and against Lakewood Swim Club, thereby holding

that Evanston Insurance Company owed no duty to defend Lakewood Swim Club
relative to plaintiff’s slip and fall claim.
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DISCUSSION OF LAW

Theundisputed material facts clearly establish that Evanston has no duty to indemnify and/or

defend Lakewood against the claims asserted against it by the plaintiffs. Plaintiff Michael

Blankenship’s alleged bodily injury did not arise out of the designated project — the private swim

club

— as required by the clear, plain and unambiguous policy language. Therefore, Evanston’s

denial of coverage was proper and the Circuit Court was plainly correct in granting surmmary

Judgment in favor of Evanston. The'()rder of December 11, 2007, should be affirmed.

Determination of the proper coverage of an insurance coniract, when the facts are not in

dispute, is a question of law. SYL Pt. 1, Tennant v. Smallwood, 211 W.Va, 703, 568 S.E.2d 10



(2002), Moreo?er, language in an insurance policy should be given its plain, ordinary meaning. Syl.
Pt. 1, Soliva v. Shand, Morahan & _Co., 176 W.Va. 430, 345 S.E.2d 33 (1986). Where the provisions
in an insurance policy contract are clear and unambiguous they are not subject to judicial
construction or interpretation, but full effect will be given to the plain meaning intended. Keffer v.
Prudential Ins. Co., 153 W.Va. 813,172 S.E.2d 714 (1970),

A. Standard of Review

| The Supreme Court of Appeals of West Virginia shall review the circuit court's final order
and ultimate disposition under an abuse of discretion standard. The Court shall review challenges
to findings of fact under a clearly erroneous standard; conclusions of law are reviewed de novo. Syl.

Pt. 4, Burgess v. Porterfield, 196 W.Va. 178, 469 S.E.2d 114 (1996); Conley v. Johnson, 213 W.Va.

251, 580 S.E.2d 865 (2003); Absure, Inc. v. Huffman, 213 W.Va. 651, 584 S.E.2d 507 (2003).

B. The Circuit Court was correct in finding that Evanston has no duty to indémnify '
Lakewood Swim Club against plaintiffs slip and fall claim, inasmuch as the bodily
injury that is the subject of this litigation did not arise out of the designated project, as

‘Trequired by the policy.

The Circuit Court was correct in finding that the subject Evanston policy does not provide
coverage for the claims asserted against Lakewood either by the plaintiffs or defendant Boston
Culiﬁa_r_y Group becausc the bodily injur‘y plaintiff allegedly sustained during a slip and fall in beer
at the Charleston Civic Center did not arise out of the designated project — the private swim club.
Therefore, Judge Stucky’s December 11, 2007, Order should be AFFIRMED.

I. The Specified/Designated Premises/Project Limitation Endorsement to the Evanston

policy unambiguously limits coverage to bodily injury either arising out of the

ownership, maintenance or use of the swim club premises or arising out of the project
— the private swim club.

Endorsement M/E-217 (11/99), which forms a partof, and modifies, Evanston policy number

CL470100500-01, provides as follows:



SPECIFIED/DESIGNATED PREMISES/PROJECT LIMITATION
THIS ENDORSEMENT CHANGES THE POLICY.
Schedule
Premises:
LAKEWOOD DR.
ST ALBANS WV 25177
Project:

PRIVATE SWIM CLUB
(Complete above if information different than that shown in the Declarations)

1% &L

This isurance applies only to “bodily injury”, “property damage”,

“personal injury”, “advertising injury” and medical expenscs arising out

of:

1. The ownership, maintenance or use of the premises shown in the
Schedule (or Declarations); or

2. The project shown in the Schedule (or Declarations). (emphasis
added.) ' '

See Exhibit D,

As sct forth above, at the time of plaintiff’s injury, members of Lakewood f«ere allegedly
opefating a beer booth at the Charleston Civic Center, during a Rascal Flatts concert. In order for
coverage to cxist under the Evanston policy for the bodily injury claim asserted against Lakewood
by plamtiff, plaintiff’s bodily injury must have arisen out of th¢ project designated in the above-
referenced endorsement - PRIVATE SWIM CLUB. The Circuit Court was correct in finding that
plaintiff’s injury did not arise out of the designated project.

The endorsement indicates that the insured project is the private swim club. There is
absolutely nothing to indicate that the insured project includes the performance of activities that are

foreign to the operation of a private swim club, such as the operation of a beer booth at the



Charleston Civic Center during a country music concert. The deposition tcstlmony of Tim Quinlan
ev1dcnces the fact that the operation of beer booths was not an ordinary function of the swim club,
inasmuch as Mr. Quinlan testified that Lakewood has not entered into any contracts for the operation
of beer booths or concession stands. In fact, the contract relativé to the operation of the beer booth
on October 14, 2005, was between Boston Culinary Group and the St. Albans High School Swim
Team. See Exhibit A. Further, Mr. Quinlan testified that Lakewood does not do fund raisers véry
often and that (as of his deposition) the swim club has not done a fund raiser since the Rascal Flaits
concert. See Exhibit B at 41. Mr. Qﬁinlan’s testimony is consistent with his responses on the
application for insurance. See Exliibit E.

To require Evanston to provide coverage for an injury that arose out of something other than
the insured project — the private swim club — would require Evanston to cover a risk that was heither
contemplated by the parties nor bargained for. The Circuit Court was correct in preventing that
result by granting summary judgment in favor of Evanston. |

For these reasons, the Order of December 11, 2007, granting summary judgment in favor of
Evanston, was plainly correct and should not be disturbed on Appeal. Thus, the Respondent urges
this Court to AFFIRM the December 1.1, 2007, Order.

(D Lakewood’s argument that the Evanston policy provides coverage for the claims
arising out of plaintiff’s slip and fall because the inj ury occurred within the “coverage
temtory is flawed because Endorsement M/E-217 (11/99) modifies the p011cy

Lakewood incorrectly argues to this Court that it should look beyond Endorsement M/E-217
(11/99), the “Specified/Designated Pfemises/Project Limitation” Endorsement, to the language of
the Commercial General Liability coverage form which provides that bodily injury must be caused

by an “occurrence” that takes place in the “coverage territory” in order to qﬁalify as a covered loss.



“Coverage territory” is subsequently deﬁned by the policy to mean “the United States of America,”
“International waters or airspace” (under certain, specified conditions); and “all parts of the world.”
See ¥xhibit C.

While Evanston does not disijute that the subject policy contains the above-referenced
language relative to the “coverage territory,” it hereby asserts that Lakewood places undue retiance
upon the “coverage territory” language in its brief. Simply put, it is the language of the
“Specified/Designated Premises/Project Limitation” Endorsement (M/E-217 (11/99)) that controls
in this case with regard to whether there is coverage under the Evanston policy for the claims arising
out of the plaintiff’s slip and fall while at a country music concert at the Charleston Civic Center.
Lakewood’s reliance ﬁpon the “coverage territory” language is nothing more than a red herring.

As set forth above, pursuant to the “Speciﬁed/Designated Premises/Project Limitation”
Endorsement (M/E-217 (11/99)), it is a prerequisite to coverage under the Evanston policy that
plaintiff’s bodily injury either (1) arose out of the ownership, maintenance or use of the swim club
premises or (2) arose out of the project designated in the Endorsement — PRIVATE SWIM CLUB.
The Endorsement plainly states that it “changes the policy.” See Exhibit D. Therefore, while the
pblicy may have provided coverage for occurrences occurring anywhere within the “coverage
territéry” absent the “Specified/Designated Premises/Project Limitation” Endorsement (M/E-217
(11/99)), it is undisputed that policy did, in fact, contain the Endorsement, thereby further li'miting
coverage. As such, to the extent Lakewood’s coverage position and brief are predicated upon the
“coverage territory” language, its argument is incorrect and should be disregarded.

(ii) - Lakewood’s argument that the Evanston policy provides coverage for the claims

arising out of plaintiff’s slip and fall based on the Additional Tnsured - Club Members
Endorsement, is flawed because Endorsement M/E-217 (11/99) limits coverage to
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bodily injury either arising out of the ownership, maintenance or use of the swim club
premises or arising out of the project — the private swim club — regardless of whether
the claim is asserted against a club member or any other insured.

Similar to its misplaced ;‘coveragc territory” argument, Lakewood also incorrectly contends
that this Court should give consideration to the “Additional Insured - Club Members Endorsement”
o the Evanston policy. |

Like the “coverage territory” language, Lakewood’s reliance upon the “Additional Insured -
Club Members Endorsement” language is also a red herring. First, Evanston has not taken the
position that there is no coverage for the claims arising out of plaintiff’s siip and fall on the basis that
the alleged negligence was committed by Lakewood’s members. Furthermore, Lakewood 1s the
named party with respect to the claims asserted by plaintiff and Boston Culinary Group. None of
Lakewood’s members have been individuaﬂy named as defendants and, therefore, the “Additional
Insured - Club Members Endorsement” is not implicated.

The “Additional Insured - Club Members Endorsement” merely provides that “WHQ IS AN
INSURED (Section I) of the Commercial General Liability coverage part is amended to include as
an insured any of your members, but only with respect to theif liability for your activities or activities
they perform on your behalf.” See Exhibit C, “Additional lnsured - Club Members Endorsemeﬁt”.
The endorsement does not affect or alter the prerequisite to coverage set forth in the
“Specified/Designated Premises/Project Limitation” Endorsement. Evern in the event claims were
asserted against Lakewood’s members, individually, pursuant to “Specified/Designated
Premises/Project Limitation” Endorsement, it would remain a prerequisite to coverage under the
Evanston policy that plaintiff’s bodily mjury either arose out of the ownership, maintenance or usc
of the swim club premises or that plaintiff’s bodily injury arose out of the project designated in the
Endorsement - PRIVATE SWIM CLUB.

11



For these reasons, to the extent Lakewood’s coverage position and its brief are predicated
upon the “Additional Insured - Club Members Endors.ement”, its argument is incorrect and should
be disregarded.

2. The_Circuit Court was correct in holding that Lakewood had no reasonable

expectation that its operation of a beer booth at the Chal_“leston Civic Center was an
insured risk, as shown by the policy application.

Prior to the issuance of Evanston policy number CL470100500-01, Lakewood, by and
through its agent, Tim Quinlan, was required to complete an application. Along with fhe standard
ACORD Commercial Insurance Application, Mr. Quinlan also completed and signed a “Swim &
Ra_cquet Club Supplement” to thé application. See application, inclurding “Swim & Racquet Club
Supplement,” attached hereto as Exhibit E. The supplemental application provided various
information about the risk to be insured. Notably, the completed supplemental applicatién, which
was signed by Mr. Quinlan, provides thét the “Risk is” a “Swim Club.” Further, the supplemental

applibation states that no outside events would be sponsored by the swim club and that there would

be no special events on or off the premises. See Exhibit E. (Emphasis added.)

As the Circuit Court correctly recognized, and as Lakewood has never disputed. Evanston

was provided no information whatsoever on the policy application that would even remotely suggest
that Lakewood planned to operate a beer booth off-premises, including the subject beer booth at the
Charleston Civic Center. Therefore, there is absolutely nothing to-suggest that the partics
contemplated or bargained for coverage relative to an event such the concession stand operation at
issue. Importantly, Lakewood failed to submit any affidavits or other evidence whatsoever in
response to Evanston’s Motion for Summary Judgment to rebut Evanston’s position that, based on
the application information provided by its president, Lakewood had no reasonable expectation of
coverage for this claim.

12



The Circuit Court’s Order of December 11, 2007, correctly reflects that there is no genuine
issue of material fact that would support a finding that Lakewood had a reasonable expectation that
tts members’ operation of abeer booth at the Charleston Civic Center during a country music concert
was an insured risk, as évidenced by the policy application. Moreover, the lower court correctly
found that it was an unreasonable and untenable assertion by Evanston that the known insuring of
an on-premises snack bar by Evanston would expand the insured risk to include the selling of beer

by members of the insured at an off-premises beer booth. In fact, the policy even contains a liquor

liability exclusion.

Finally, Lal;ewood has erroneously asserts that language within the policy application is
ambiguous and, therefore, coverage must be construed in favor of Lakewood.* In support of its
position, counsel for Lakewood relies upon Wost Virginia case law relative to contractual
interpretation of insurance policies where there exists ambiguity in the 1angﬁage of the policy of
insurance. Lakewood’s position in this regard, specifically the case law it relics upon in support of
its position, is clearly incorrect. There is nothing within the casc law relied upon by Lakewood to
suggest that where the language in a policy application is allegedly ambiguous, the result is that the
Court must construe the policy of insurance in favor of the insured. Lakewbod has obviously
confused these two concepts in an effort to circumvent the clear, plain and unambiguous language

ofthe Evanston policy. Therefore, this Court should disregard Lakewood’s argument in its entirety.

4 Again, Lakewood has not submitted any affidavit by Tim Quinlan to show that Lakewood misunderstood
the language of the application as he was completing that document. Specifically, there is no affidavit by Mr.
Quinlan or any other representative or witness on behalf of Lakewood to sugpgest that when Lakewood responded
“no” to the policy application questions regarding whether any outside events were spensored by the swim club and
whethier the swim club engaged in any special events on or off the club’s premises, that it misunderstood or was
confused by those questions,

13



In granting summary judgment in favor of Evanston, the Circuit Court correctly found that
Lakewood had no reasonable expectation that its one-time operation of a beer booth at the
Charleston Civic Center during a country music concert was an insured risk, as shown by the policy
application. ThGVOrder of December 11, 2007, was correct and should not be disturbed on appeal.
Thus, Evanston prays that this Honorable Court AFFIRM the Circuit Court’s Order.

3. There exists no dispute as to the salient facts of this action for declaratory judgment;

rather, the controversy involves only a question of law, Therefore, the Circuit Court

was plainly correct in ruling in favor of Evanston’s Motion for Summary Judgment,
which was predicated upon the laneuage of the policy of ingurance at issue.

Rule 56 of the West Virginia Rules of Civil Procedure does not require a party to submit
affidavits, discovery responses, depos_ition transcripts, or other evidence in support ofits Motion for
Summary Judgment. Speciﬁéally, the.Rule states that “a party against whom a claim, éounterclaim,
or cross-claim is asserted or a declaratory judgment is sought may, at any time, move with or without
supporting affidavits for a suinmary Judgment in the party’s favor as to all or any part thercof,”
WVaR.CP. 56(b).

Moreover, as set forth above, the determination of the proper coverage of an insurance
confract, when the facts are not in dispute, is a question of law. Syl. Pt. 1, Tennant v. Smallwood,
211 W.Va. 703, 568 S.E.2d 10 (2002). The language in an insurance policy should be given its
plain, ordinary meaning. Syl. Pt. 1, Soliva v. Shand, Morahan & Co., 176 W.Va. 430, 345 8.E.2d
33 (1986). Where the provisions in an insurance policy contract are clear and unambiguous they are
not subject to judicial construction or interpretation, but full effect will be given to the plain meaning

intended. Keffer v. Prudential Ins. Co., 153 W.Va: 813,172 8. E.2d 714 (1970).
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Evanston properly relied upon the clear, plain and unambi guous policy language in bringing
its Motion for Summary Judgment. Evanéton was not required to submit any affidavits, discovery
responses, or deposition testimony in support of ﬁs Motion for Summary Judgment. Its Motion for
Summary Judgment was both in compliance with Rule 5 6(b) and was also proper in light of the
question of law before the lower court.

Importantly, after Evanston filed its Motion for Swmm ary Judgment, including as an exhibit
thereto the policy application, in which Lakewood’s agent represénted to Evanston that no outside
events were sponsored by the swim club and that the swim club did not engage in special events on
or off the premises, Lakewood did not offer a response thereto. Lakewood did not submit any .
afﬁdavi_ts or other evidence of any type to rebut the information contained in the policy application
or to advise the lower court that its agent misunderstood or naccurately responded to the questions
contained in tﬁe application,

The Order of December 11, 2007, was plainly correct in granting summary judgment in favor
of Evanston and therefore, should not be disturbed on appeal. Thus, Evanston prays that this
Honorable Court AFFIRM the Order of December 11, 2007.

B. The Circuit Court was correct in finding that Evanston has no duty to defend
Lakewood against the claims arising out of plaintiff’s slip and fall.

The Circuit Court was correct in finding that Evanston has no duty to defend Lakewood
against the claims arising out of plaintiffs slip and fall because the claims do not fall within the
coverage provided by the insurance policy. The terms of the policy not only define the scope of

coverage, but also govern the existence of Evanston’s duty to defend.
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The Insuring Agreement of the Evanston policy specifically states that “[Evanston] will have
no duty to defend the insured against any ‘suit” secking damages for “bodily injury’ or ‘property
damage’ to which this insurance does not apply.” Moreover, the policy’s “Combination General
Endorsement” (MSU 001 (06/04)) also expressly states that “[wlhere there is no coverage under this
policy, th_eré is no duty to defend.” See Exhibit C.,

“A liability insurer need not defend a case against the insured if the alleged conduct is
entirely foreign to the risk insured agéinst.” Hovace Mann Ins. Co. v. Leeber, 180 W.Va. 375,378,
376 S.E.2d 581, 584 (1988). In other words, an insurer has a duty to defend an action against its
insured only if the claim stated in the underlying complaint could, without amendment, impose
liability for risks the policy covers. If the causes of action alleged in the plaintiff's complaint are
entirely foreign to the risks covered by the insurance policy, then the insurance company is relieved
of'its duties under the policy. West Virginia Fire & Cas. Co. v. Stanley, 216 W.Va. 40, 602 S.E.2¢
483 (2004).

For the reasons set fbﬁh herein, the claims asserted against Lakewood do not impose liability
for risks covered by the Evanston policy. Therefore, in his Order of December 11, 2007, Judge
Stucky properly concluded that Evanston hasno duty to defend Lakewood. Plaintiff"s alleged bodily
injuries did not arise out of the designated project —the private swim club. Further, Lakewood failed
to offer any evidence to show that it had a reasonable expectation of coverage for injuries arising out
of its operation of a beer booth at the Charleston Civic Center during a Rascal Flatts concert, based
upon the undisputed information provided by Lakewood’s agent during the application process.

For these reasons, the Order of December 1 1, 2007, granting summary judgment in favor of

Evanston, was correct and should be AFFIRMED.

16



V. CONCLUSION

The Appellant has failed to raise any novel issues of law or fact that would Justify
overturning tine Circuit Court’s well-reasoned Order replete with substantial findings of fact and
conclusions of Jaw. As such, Evanston Insurance Company respcctfuﬂy requests that this Honorable
Court AFFIRM the Order of December 11, 2007.

EVANSTON INSURANCE COMPANY,
By Counsel

John . McCuskey (WV Bar #2431) )
Heather B, Osborn (WV Bar #9074)

SHUMAN, MCCUSKEY & SLICER, PLLC
Street:. 1411 Virginia Street East, Suite 200 (25301)
Post Office Box 3953

Charleston, West Virginia 25339

(304) 345-1460

(304) 343-1826 (fax)
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NON-PROFIT GROyUP AGREEMENT

THIS NON-PROFTT GROUP AGREEMENT CAGRERMENT) s made wis__{ 3 40y o

=AYt 2008 by between DISTINCTIVE GOURMEY, and <5 /| +§ ig h.
20 Im T@Wﬂ, * pon-proflr, wx-oxempt arganizaion, Baving ea address of _ oHO() ﬂﬁlu 10-LONa
TQFY"QQQ S T Anne ' |

i (“Group™,
RECITALS'

A Group h—ﬂ‘:mmpmﬁt, mx-axumpf Broup, mx defioed Suonon 301 of the Toxermal
" Revemye Code.

N DISTINCTIVR GOURMET provide; food and boverage saevices af e public event

facility known asChaammoQumﬂzm ocated in 00 Qitie Lo/ D .
- Chwatdenan iV axan) .

DISTINCTIVE GOURMET ang Group gpree as follaws:

1. Coxcessiong oprations, Grcaup will conducr concessions operations
(“Congoessions Operations™) at the Facillry, at sych CVenLR, in such locations, and
salling stch products as DISTINCITVE GOURMET may designate from time 10

lime, and otherwise i accordance with DIS’I'INQ’IIVE GOURMET

2 Torm, The term of thig Agresment (“Torm™) ghay commenee ag
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B. Mzthod of Payment. Al gyme received by Group from the Concessious
Operatlons will bs tueged o, o DI'STINC'TIVEGQURMETW the same day ag
received, DISTII\IC'I_‘IVB GOURMBT shall caleylate the Commizsiony payable

A. Group shall provids g sufficient number of volunteers, a3 dinscted by
: DISTINCTIVR GOURMET, to serve the Concasgions COperations at
each evenl.  Such volugtirars shall arrive at times designared by
DISTINCTIVE GOURMET for each event, valy, 1all be
2£3 0ig, of such other age specified by DISTINCTIVE

employees of DISTINCTIVE GOURMET, and Group shsl] so advise
vach sok volunteer in writng in advance., DISTINCTIVE

T requires that priey to each cyeng, sxchi vplunteoy for
suckt avent shall dgn nngd delivey to DISTINCTIVE GOURMET
statement Ucknowledging that he/sbw ig providing Sme and offort for
the benehit of Group, without intention of receiving wagea or
benefite. DISTINCTIVE JOURMET shall ot be required to pay any
Wages, of oxtend aay benefits, to such volunteers, and Group agyees to
indemnify DISTINCTIVE GOURMET from any und all elaims made by
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vorv-half bour afver the achedaled cleek. gy vy for Groug's

volunteers, DISTINCYIVE GOURMET ahall hava the right to cance]
Group’s oprations for the evegt. . '

Grp
requisite number of volunteers by the designated time, DISTINCTIVE
GOUR will provide othey BON-prafits (o maks up the shortage,
Group will be charged 2 % for each $uch Nan-Profit, regurdlegg of

open for business 15 minutes prior o the oponing of the facility 10 the
Public upless otherwiga specified.

All group members must comply with uniform Standard a3 gpecified,
Shirts provided by Distintive Gourmet. Tag khakd Pinits, na open 1oe
shoes, high heels, sandalz, Capri's or SHORTS.

All food handi
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8. Rules and Bepulations, Group shal] comply with al} tules, regulatjons, and
policies established by DISTINCTIVE GOURMET for the condurt of concession
Operations &t the Facilisy, a5 wel] ag af) other applicable Federal, State, 20d local
laws and teguiations,

beverages to the public at the facility, as wel| as other applicable Federal, State, and
tocal taws and regulanions, _

10. Insurance.  Group shall provide w DISTINCTIVE GOURMET before entering
the Facility, s certificare of insurance evidencing inmuance taverage reasonably
acceptable fo DISTINCTIVE GOURMET. Growp must also extand their Genorl
Liability policy to includs Liquor Liahility wheze aleshalje beverages (including -
beer, wine, and apirits) are served by 1hs Group,  All plicies shall name
DISTINCTIVE GOURMET a5 an additional insured party] Or by slgning a wajver

. form at each event for each wodker. |\ - ) '

11 Indemnification.  Group-shall indernnify and hotd DISTINCTIVE GOURMET

hanmless from any agd all claims, litigatlon, damages, losges, sxpensed (including
Adorneys' fees) arising by reason of Group's activiries at the Pacility, and for Injury
or damage o any pessons ar praperty by reason of any of te foregoing,

12, Coneellation.  DISTINCTIVE GOURMET sbhall have the cight 1o cance} Group's
Concessians Operations £or s particulys event arevents. DISTINCTIVE
GOURMET will use reasanable efforts fo provide 48 hours' prior notics of such
cancellation. Group shall give not lnss Than 48 hours’

Frior notice if Group intends to cance) B8R eveat at whioh it is scheduled to
conduct Concessions Operations. [ a gronp fails to pive at least 48 hours
Pl notice of cancellasion, a Pty of BI00.09 por stend reservad will be
deductzd from Group's previous or next event's Commissions, .

13. Training. Any Group that bas pat reeviously conducted Concessions Operetions
at the Facility shall cause jtg volunieets to undergo a training program consisting of,
a DISTINCTIVE GOURMET'S option, from { to 5 actmal events and/or aricnttion
sessions.  DISTINCTIVE GOURMET may fequire that volunreers undergo g
remaining program consleting of from { to 3 actual evenes,

14. Cloaning.  Oroup wil] be charged £50.00 per occumence far cleaging, ifa
CONCCISION ares assipnsd to Group is not left in o serisfartory condition.
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DISTINCTIVE GOURMET iy doduct such amouns fromg commissions othersise
payeble to Groug: '

15, Setvup. ~ Group will be charged $50.00 per océuauncc foraetﬁhg up the

16. Danwmge. Group shall be respmufbl& for any damage 1o iis coucéasiou arras
caused by its volunieers, DISTINCTIVE GOURMET mey deduct such amaunt
from the Commissiang otherwise payuble to Group, :

17, Tax En:mpt Status.  Group fOPresents and warragts mo DISTINCTIVE
GOURMET that it is, and shaly remain throughout the Term, a nos-profit, rax-
EXEmMpL entity as defined in Section 501 of the Intemal Revenue Codag, . '

IN WITNESS WHEREOQF, the pasties bave causad this agresmeat 1o be signed by
their duly authorized representatives the day and year first set forth zbove.

PISTINCTIVE GOURMET ™
Byrwmmﬁ
Nargo: J o\ ;S )_:g,gggs;yq' =

Tiﬂa:w _ ‘.

SA Fb\i’gh DLOen Team

(“Group™)
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MICHAEL BLANKENSHIP and
MISTY BLANKENSHIP,

Plaintiffs,

Civil Action No.: 06-C-2062

THE CITY OF CHARLESTON and
BOSTON CULINARY GROUP, INC.,
d/b/a DISTINCTIVE GOURMET,

Defendants.

The deposition of M. Timothy Quinlan, Jr.
was taken pursuant to notice in the above-entitled action

on the 20th day of June, commencing at 3:05 p.m. and

concluding at 4:13 p.m., at City National Bank, 5g0

Fourth Street, Saint Albans, Kanawha County, West

Virginia, before Kristi D. Johnson, Certified Court
Reporter and Notary Public, pursuant to the West Virginia
Rulés of Civil Procedure. 7

Kristi D. Johnson, CCR
Connie oqgﬁgyl?eﬂihaéd%zhwoc&nEs
Chndkddbuﬂﬁhmr@m
Lost Office Box 701
1%udm5lﬁ%f?§gréz£ﬂ%¥

frein
304-766-8708

EXHIBIT

Ie




M. Timothy Quinlan, Jr.
« Civil' Action No. 06-C-2062
June 20, 2007

, BAGE 2 ' BAGE 4
) APPEARANCES 1 June 20, 2007
' _ : 2 (#itness sworn)
On behalf of the Plaintiffs: 3 THEREUPON .
BRUCE L. FREEMAN, ESQUIRE 1 M. TIMOTHY QUINLAN, Jr,
Eg‘éi"‘;” & [Chigrti*zv d 5 vas called as a witness and, after being first duly
Post: ora’?izéaaogusqvar 6 sworn, Was examined and testified as Follows:
Chariestaon, West Virginia 25311 7 EXAMINATTION
' ' B BY MR. FREEMAN:
On behalf of the Pefendants: g @ Go ahead and qive us your full name and
. 10 address --
NATALIE C. SCEARFER, ESQUIRE :
Steptoe & Johnson, i’LLC 1 & Okay * -
707 Virginia smleeté East 12 € -- and where you work,
Post Office Box 158 ' i ; :
Charleston. ook Virginia 25326 13 A It's Michael Timothy Quinlan, Jr., bt I go by

14 Tim; 209 Parkview Drive in Saint Albans, 25177, and I
MICHAEL P. MARKINS, ESQUIRE

John R. Fowler, BLic . 15 work‘at Clt}'{ National Bank as a senior vice president of
50Q Virginia Street, Rast 16 retail banking,

Suite 1180 : : :
Charleston, West Virginia 26301 17 £ Tim, have you had any opporfunity o review

g 18 anything to get ready for today?
: 19 B Just my past statement,

Also Present: , ' 20 QDo you have that with you?
AMY R. HUMPHREYS, ESQUIRE 2 AooNo, I do not. o
Fla,hert¥, Sensabaugh & Bonasso, PLLC 22 0 Iet me just hand you what I think is your past
Boot obrios Street _ 23 statement and esk if tais is it
Charleston, West Virginia 25338 24 A Correct,
¥ vRGE 3 PAGE 5 .
INDEX 1 0 That's it?
Witness : Examination  Re-examination | 2 ko That's it. _
. . 3 MR. FREEMAN: Since that sheet, which is
Timothy Quinlan, Jr. 4 (Freeman) . ' 1 s
31 {Markins) 4 one page, consists of everyone's statement, let's just
43 (Schaafer) 61 (Freeman) > make it Joint Exhihit No. 1 te the depositions today.
63 (Markins} b {WHEREUPCN, the document referred to
Exhibits Tdentified 7 was dyly margegi for identification
doint Exhibit No. 1 (Witness Statements) 5 8 as Joint Exhibit No, 1 and attached
Joint Exhibit No. 2 (Beer Stand Photo) 21 9 hereto )
Joint ExHibit No..3 (Beer Stand Photo) 21 )
Joint Exhibit No. 2 fBeer Stand Photo; 21 10 BY MR. FREEMEN:
Joint Fxhibit No. 5 Beer Stand Photo 21 1 1 :
Jolnt EXHIbE No, 6 (Reer stong LHOL o 51 1 ‘ @ Is that the only statement You've given about
Joint Exhibit No. 7 (Service Agreement) 33 12 this occurrence?
Joint Exhibit No. g {Non-Profit Agreement) 34 13 i Yes.,
14 Q  Either written, oral or taped?
7 15 A That is the only statement, .
Reporter's Certificare Pages 65-66 15 0 You don't know any of 'the parties in this case
17 do you?

18 k The Blankenships?
19 0 The Blankenships, right,
20 A No, I do not.

21 U Do you have any common friends or
22 acyuaintances?

‘ 23 R Not that I'm aware of.
} | 24 @ Tou were there at the Civic Center because OU

Kiristi D, J. ohnson, CCR

Son Connie Doughty DeMuth & Associates
- 304.766.8708




M. Timothy Quinlan, Jr.
Civil Action No. 06-C-2062 :
' : June 20, 2007

- PAGE 34 PRGE 36 T T
* 0 And your signature is affized to that 1 booth, because the Saint Albens Swin Team conldn't work
2 document; is that correct? 2 an alcohol booth because they were all underage. But
3 B Yes. : | 3 that was plainly known by Boston Culinary Group,
4 -0 Did you read that docoment prior to signing 4 Q0 But you quys were representatives of Lakewood
& it? 5 Swim Ciub?
6 & Tdon't recall, This is the document that we b A That's correct,
7 signéd vhen we received our shirts, 1 Q . After the fall, were you able to talk to Mr,
8 {  And you don't recall whether or not you read B Blankenship at all?
9 it? 9 A Fo.
| & T don't recall, ' 10 0 Did you notice any of his mannerisms? Your say
11 2 I'massuming a5 a vice president of a bank 11 he screamed out in pain; did you notice anything else?
12 that you know it's probably a good idea to read 12 A Only that he was obviously in pain.
13 something before you sign it; is that correct? 13 O And T understand you're not an eipert or
14 A Oh, absolutely. _ 14 anything like that, so 1'1] go ahead and let the
15 -0 Is that your general practice to read 15 objection be made after T ask this question, so wait a
16 something hefore you sign it? 16 second after I ask it.
17 A itis, . 17 MR, FREEMAN: Now we've qot to do
8 MR. MARKINS:  Let's mark this as Exhibit | 18 sonething,
19 No. 8. 19 BY MR, MARKINS: .
20 _ (WEEREUPON, the document referred to 20 Q  Did Mr. Blankenship appear £o be intoricated
23 was duly marked for identification 21 to you?
22 as Jolut Ezhibit No. 8 and attached | 2 _ MR, FREEMAN:  You know, I'm sure from
23 hereto, ) 23 his experience of being intoxicated, he'll recognize
|- 2% BY MR. MERKINS: 24 what intoxicated locks like.
I DAGE 35 PAGE 37 _
11 0 Let me show you what's been marked as Ezhibit 1 MS. HUMPHREYS: Mow,- I'm going to have to
2 Ho. 8, 2 object to the foundation of that objection, I'm going
3 A Uh-huh, 3 to object,
4 v MR. FREEMAN: 1 missed that. What was 4 THE WITNESS: I den't feel I'm in a
5it? 5 position to make a judgement on that. J would assume
b MR, MRRKINS: It's the agreement between 6 the police officers would be much better to make a
7 Boston Culinary and the -- 1 statement. They were there very shortly thereafter and
8 BY MR. MERKINS: : '8 have a lot more dealings with that thep I certainly do,
g 0 Have you seen that document there before? -9 BY MR, MERKINS:
L] ‘B No, T have not. 10 0 Do you recall the names of the police officers
11 @ MNow that document's signed by Jackie Berry; do | 11 who showed up?
12 you know Jackie Berry? 12 R e were vninvolved from the moment thay
13 4 Yes, T do. 13 arrived, OQur involvement ended by contacting Boston
14 ¢ #nd who is Jackie Berry? 14 Culinary Group to let them know what occurred,
15 A Jackie is a member of our pocl, ‘ 15 @ Do you recall who you contacted at Boston
15 0 Soshe's 2 member of Lakewocd Swip Club as 16 Colinary Group?
11 well? 17 A Tdonot. I didnot make the contact. One of
18 "B Yeah, 18 our group members went for - and I don't even know who
1% 2 Does she hold any position within the pool? 19 did it — went ang sougkt out help and then a blonde-
20 A She's the pool manager. 20 haired lady, and I don't even recall her name, from
21 0 MNow Exhibit Nos. 7 and § say that Jackie was 21 Boston Culinary Group arrived. She took charge as to
22 thexe for -- or you guys were there for the Saint Aibans | 22 vwhat was going on, It might have been Lisa but that's
23 SWim Team. That's not entirely accurate, is it? 23 purely, it would be speculative. She was the lady that
J} 24 A fe were there representing the pool, working & | 24 was downstairs and that we alvays settled with in the _W_J

Kristi D. Johnson, CCR
Connie Doughty DeMusth & Associates
304.766.8708



M. Timothy Quinlan, Jr.
Civil Action No. 06-C-2062

June 20, 2007

PAGE 38 PAGE 49 ' o
‘a 1 end, 1 Sorry. She can't see me shaking ny head there,
2 .0  Bnd you don't know if a police report or 2 BY MR, MERXINS;
3 anything like that was filled eut? 3 Q0 Michael Ridge?

4 A Personal knowledge, no, I don't know that, 4 A Mike is a pool member and is also vige
5 0 You weren't contacted by anybody from either 2 president of the board.
6 the City Police or anything to give a statement? 5 ¢ Gina Bowen?
1 A Hbsolutely not, _ 1 A Pool member,
8 {0  Rhat’s Keith Bowens! relationship with the 8 ¢ EKen Roberson?
9 Lakewood Swim €lob? 9 A Pool merber and he is also a member of the
10 A Pool member, 10 board.
11 @ Does he hold any other titles, 11 0 And Donna Robarson?
12 responsibilities? 12 & Pool member,
13 & No, 13 0 Is that Jeff Goode?
14 U  What about Sandra Elkins? H A Yes. Pool member and he is president of the
15 E She's a pool member, She also works for the 15 pocl.
16 pool as assistant manager. 16 Q  And Jim Baylor?
17 §  What about Charlie Parson? 17 4 Beheler,
18 R T don't know Charlie personally but I'n 18 §  Beheler?
19 assuming he is a pool member, Actually, I know a Curtis | 19 B Jim is a board member and a pool member,
20 Parsons. I don't know if he goes by Charlie or not. 26 0 - And Kin Goode?
21 “Q If it is the same persen, what's his 21 A Dool member.
22 relationship with the pool? 22 ¢ Is that Keith Asbury?
23 ‘A Pool member, 23 A Yes. Heis a pool member and a board member,
.| 2 Q@ Just pool member? 24 Q  And Donna Reherson?
PAGE 39 ’ PAGE 41
I A Cortis Parsons is a pool member, 1 A She's a pool membar,
2 MR, TREEMAN: Ts that who's going to be 2 Q0 Now the swim club, you mentioned this isn't
3 here today, Curtis Parsons? - : 3 the first time that they've done these sort of fund
§ THE WITNESS:  Yes. 4 raisers? ’
I MR. FREEMAN: We're just going to hope 3 & - Uh-hoh.
6 that he's Charlie, ' 6 Q Do you guys have, if you know, a filing system
1 THE RITNESS: T have no idea. 7 where these types of contracts are kept?

8 BY MR, MARKINS:

9 Q@  What about David Poe?
10 A Tool member,
11 0 Bnd Julie Berry?
12 ‘h David Poe's also a board member,
13~ Qe is a board member?
14 R Oh-huh, _
15 -0 hat's his title, just board member?
16 A Board member,
17 0 What about Julie Perry?
18 A Pool member,
19 0 And Pam Bosley?
20 ‘A Pool member.
21 Q  Buy other title?
22 B (Ritness nods negatively).

123 . MS. HUMPHREYS: No, for the record,
J) 24 THE WITNESS: Ch, I'm sorry. fo.

- § A We don't have any of those types of contracts.
9 Q  You don't keep copies of the contracts?

10 A I've never seen that before mntil yan showed

-11 it to me.

12 (Do you know what records that the swim club
13 does keep?

1 A& In what regard?

15 0  In regard to fund raisers,

16 B We don't do Fund raisers very often with the

17 exception of this, fe haven't dope any since then.

13 0 Bnd you don't keep records of who workeq Ehen
19 or anything like that?

20 5 No, we don't.

21 0  Golng out on a limb here, but I assume the

22 Lakewood Swim Club banks with City Mational Bank?

23 A TYes, we do.

24 @  End any money that was earned from this fund

Kristi D. Johnson, CCR
Connie Doughty DeMuth & Associates
304.766.8708



M. Timothy Quinlan, Jr.
Civil Action No. 06-C-2062

_ June 20, 2007
- PAGE. 58 PAGE 60
\5 ‘A 1did not observe any stusbling or anything 1 A The only thing I can say specifically is it
Z along those lines, Mhen he feil he was in pain, That's | 2 seems like by my one other previous time working there
3 the enly thing that was clear after that. 3 that there was a Bud Light booth and another beer brand
4 ¢ Was he in pain after the first fall or the 4 booth that was in operation, I don't remember which one
5 second fall? 5 it was.
6 A I do not know the answer to that. I know he 6 @ Now all of the cups that were sold that night
7 tried to get back wp iwmediately after the first fall. 7 had lids; correct?

8 1 don't remember him crying out in pain until after the 8 A 1 couldn't answer that.

9 second fall. _ - 9 ¢ They were supposed to, how about that?
10 ¢ What is the relationship between -- and I 10 A They were supposed to have lids, yes.
il apologize if somebody asked you this earlier -- between | 11 0 Bo you recall what the plaintiff was wearing

12 the Lakenood Swim Club and the Saint Albans Swim Tean? 12 that day, shoes?
13 A The only real -- the Saint Albans Swim Team is | 13 A Recall what?

14 a completely different organization, The only 14 @ What shoes Mr, Blankenship was wearing that
15 relationship would be that Jackie Berry, who is onr pool | 15 day? :
16 manager, saw an opportunity for the pool to make some 16 L o, _
17 extra money in working a beer booth because Roston - 17 @ Do you recall where the booth was in the Civie
18 Culinary Group apparently was, T'm assuming, they had 18 Center, what section?
13 tongh times finding people to do this, and so she 19 i Yo . '
20 contacted ns to see if we had an interest in doing it as | 20 QDo you know if Mr, Blankenship had anything
21 a fupd raiser, 2l else in his hands other than those two beers that he
22 Q  &nd she's associated with both just through 22 dropped?
23 the pool? 23 A& 1did not see anything else.

N 24 R T think her son is on the swin team in Saint 24 Q0 And how's the lighting at the booth aroind

¥ PAGE 58 FAGE &1
1 Rlbans, 1 this time?

Z % Do you know the names of the individuals that 2 & The lighting?
3 worked this booth that night? 1 know you said around 10 | 3 ¢ Uh-hub. How would you describe the lighting?

& or 12, Give me some names if you can recall, 4 A Very similar to what you would see in the
5 R I think they're here on Exhibit ¥o. 7. 5 picture there.
b 0 They're all -- all of those people were there 6 € You could see; correct?
T that night? 1 B TYes,
8§ B Yes, g M5, SCHREFER: Al right. That's all I
8 Q0 At this booth? 9 have. '
10 A Yes, 1% RE-EXAMINATION
11 0 Did you talk to any ~- T know you said that 11 BY MR, FREEMAN:
12 the ‘swim club valked away after the police became 12 0 The ID person, did you ever say whether that -
13 involved. Did you speak with anybody from the EMS 13 was a man or a woman? '
14 ambulance? 1 & It was a man,
15 & No, : 15 0 I don't think we ever agked you, but the beer
15 @ Did Mr. Blankenship when he cried out in pain | 16 is dispensed from a ke, isn't it?
17 specifically describe what pain he was having? 17 & Correct.,
18 ‘AT donff recall, 18 @ Now where are the kegs kept in relation to
19 Do you know if there were any other Boston | 19 this photo, Exhibit No. 2?
20 Culinary booths at this concert that night? 20 R You can see them where the coolers are.
21 A TYes, 21 Q  Back there where the orange cooler is?
22 @ There were? 22 A Yes,
23 A Yes. 23 Q  [How many kegs --
§ 24 Q Do you know what they were? 24 You can actually see it in a different

Kristi D. Johnson, CCR
- Connie Doughty DeMuth & Associates
304.766.8708



lll EVANSTON INSURANCE COMPANY

MARKEL
COMMON POLICY DECLARATIONS
Previous Policy No.: CL470100500-01 Policy No.: CP470100909
POLICY PERIOD: From 05/10/2005 7o 05/10/2006 Term:1l _YEAR -

at 12:01 A.M. Standard Time at ycur mailing address shown below,
LAKEWDOD SWWM OLUS '

Named Insured:

2088 LAKEWCD DR
Mailing Address: ST ALBANS W/ 25177 _
Street Number City ' State Zip Code

BUSINESS DESCRIPTION: PRIVATE SWIM CLUB

IN RETURN FOR THE PAYMENT OF THE PREMIUM, AND SUBJECT TO ALL THE TERMS OF THIS POLICY, WE AGREE
WITH YOU TO. PROVIDE THE INSURANCE AS STATED IN THIS POLICY.

THIS POLICY CONSISTS OF THE FOLLOWING COVERAGE PARTS FOR WHICH A PREMIUM IS

INDICATED. THIS PREMIUM MAY BE SUBJEGT TO ADJUSTMENT. PREMIUM
Commercial Crime COVEIAGE PO .o 5
Commercial_ General Liability Coverage Part...... .. 3 3,623.00
Commercial Inland MaNe COVEaGR PAIt.coor v $
Commercial Ocean Marine R $
Commercial Professional Liability Coverage Part..........uwooooo §
Commercial Property COVErBGE PRI oottt % 1,395.00
S
Premium Total 3 2,018.00
Other ChargesWY_ST $ 2Q07.72
Other ChargesV_SC $ 50.18
Other Charges EOLICY FEE $ 175,00
Other Charges___ e e $
Other Charges -—_ T $
Audit Period: Annual unless otherwise stated - TOTAL $___.5,450.90

FORMS AND ENDORSEMENTS: MsU-100(05-00) , 011-1095(07-01), 014-1096(01-02), 011-1061(08-02), 011-1051(05- 9g)

Inspection Ordered: [] Yes [J No O NotRequired Date: W WNAME : Protection Class:
Fhotograph Ordered[T]  Yes [J No [d NotRequired

Agency Name/ Address: HUNTI NGTCN Vi
Agency Number: O TY t NS #4386

Countersigned: 95/ 24/ 2005 TP By

Date AUTHORI ZED REPRESENTATI VE

011-1058 (11/99)

COMPANY 1 247 4 27 _
/ § ereby certify this to
be true copy of the original.




‘lI EVANSTON INSURA:.CE COMPANY
MARKEL

COMMERCIAL GENERAL LIABILITY COVERAGE PART
SUPPLEMENTAL DECLARATIONS

These Supplemental Declarations form a part of policy number _CP470100909
LIMITS OF INSURANCE -

General Aggregate Limit (other than Products/ Completed Operations) $.

1.000,000
PrOductsl Completed Opérations Aggregate Limit $_EXCLUDED
- Personal and Advertising Injury Limit - $ 1,000,000
Each Qcceurrence L